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PER CURI AM

M chael and Barbara Agnew (the “Agnews”) appeal their
convictions follow ng a bench trial of el even counts of bank fraud,
one count of enbezzlenent, one count of conspiracy to commt
enbezzl enent, three counts of noney |aundering and one count of
conspiracy to conmt |aundering. They were each sentenced to
twenty-four nonths’ inprisonment, followed by five years of
supervised release.! The Agnews challenge the district court’s
denial of their notion for a newtrial based upon newy di scovered
evidence of judicial bias and the denial of their notion for a

judgnent of acquittal. For the reasons that follow, we affirm

The factual wunderpinnings of this appeal appear Ilargely
undi sput ed. However, since this is an appeal fromthe denial of a
notion for a judgnment of acquittal based on insufficiency of the
evi dence, we recite the evidence in the |ight nost favorable to the

gover nment . United States v. Gallinore, 247 F.3d 134, 136 (4th

Cr. 2001).
After working for a construction contractor for a nunber of

years, M chael Agnew left to start his own conpany in 1986. He

1'ntheir brief, the Agnews argued that the sentences viol at ed
their Sixth Arendment rights as set forth in Blakely v. Washi ngton
124 S. . 2531 (2004). The Agnews subsequently filed an unopposed
notion to dismiss their appeal with respect to the sentencing
i ssues, which we granted by order entered April 15, 2005.
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created AGM Devel opnent Corporation (“AGM), a Virginia entity
| ocated in Virginia Beach. M chael Agnew was the sol e stockhol der,
director and president. Bar bara Agnew served as secretary and
treasurer. AGM engaged in the business of installing concrete
foundations and building concrete structures, wusually as a
subcontractor under a construction contract awarded to a general
contractor.

In the construction industry, subcontractors frequently have
to wait a long tinme for the general contractor to pay their
i nvoices. To neet cash flow needs in the interim conpanies |ike
AGMw || often transfer their invoices for work performed on behal f
of a general contractor to a financial institution. The financial
institution wll then provide the subcontractor wth a loan or line
of credit against the accounts receivable, less a fee and a
percentage that it holds back as a reserve against the invoices
bei ng disputed in whole or in part.

The first financial institution with which the Agnews worked
was Reservoir Capital (“Reservoir”), a so-called “factoring”
service based in Baltinore, Maryland. Under the factoring
agreenent, Reservoir selected which invoices it would purchase
agai nst which it charged a fee of approximtely 3% and retained a
reserve of 20%

In 1995, Resource Bank (“Resource”), an FDI Cinsured

institution also located in Virginia Beach, approached AGM about



participating inits new Cash Fl ow Managenent (“CFM) Program The
Agnews acknow edge that, on paper, the CFM was simlar to its
agreenent with Reservoir. Significantly, it provided that AGMV
could only submt “valid” invoices that were actually due froma
general contractor, for which Resource would pay in full, less a
fee and reserve charge.

There were, however, advantages to Resource’s proposal.
Resource charged | ower fees and reserve anounts; it operated as an
invisible entity in AGM s financi ng, whereas Reservoir had frequent
contact with AGMs contractors; and, finally, working with a bank
entailed greater flexibility in ternms of financing. As a result,
the Agnews paid a severance fee to termnate the agreenent wth
Reservoir and AGM becane a client of Resource through its CFM
programin January of 1996.

During the course of AGM s rel ationship with Resource, M chael
Agnew si gned several iterations of the CFM agreenent. They all
however, contai ned nunerous references to the requirenent that the
i nvoi ces submtted nust be “valid,” i.e., they nust reflect “the
terme of a non-cash sale of goods or provisions of services

previously nmade by the Business to a Custoner.” J.A 979, 2910.°2

2CFM docunent ati on was replete with provisions to the effect

that by subnmitting an invoice AGM was “naking a |ega

representation to the bank that all receivabl es assi gned and sol d.

.are valid,” that a valid invoice had to be a “bona fide and

existing obligation” of AGM custoners, and that submtting

fraudul ent invoices could lead to crimnal sanctions. J.A 981,
1914, 2922.



Despite the wunanbi guousness of the CFM agreenent, however, by
Sept enber of 1996 AGM had begun to submit invoices for work that
had not been perfornmed. |In fact, according to Barbara Agnew, AGM
submtted several series of invoices for the entirety of I|arge
subcontracting |obs over a period of days or weeks, up to the full
anount of the contract for which they received paynment from
Resource, despite the fact that the general contractor did not nmake
good on those invoices until much | ater. The Agnews expl ained this
course of conduct by claimng it to be their understandi ng that
Resource was willing to advance the full anmount of a contract, even
t hough the work renai ned outstanding and the governi ng docunents
specifically proscribed such paynent.

Eventual |y, however, this practice caught up with AGM as its
expenses outpaced the growh of its business and it began to
experience financial difficulties. After several shortfalls
pronpted Resource to charge $3 million to AGMs reserve account,
Resource sent an audit letter to one of AGM s general contractors,
Ri t chi e Curbow Construction Conmpany (“RCCC’) in June of 1999. The
| etter requested information regarding invoices reflecting $243, 000
in services AGM rendered to RCCC. RCCC replied that it owed AGM
not hi ng, explaining that while it had bid on a project and prom sed
AGM the concrete subcontract, its bid had been rejected. Rather
than defaulting AGM on the CFM program Resource charged this

anount to AGM s reserve account.



As AGM s financial condition deteriorated, it appears that the
Aghews w thheld paynments fromtheir enployees’ 401(k) plans. It
was these actions that would form the basis of the enbezzl enent
charges. The evidence reflects that Debbi e Lundberg, AGM s office
manager, regularly sent enployees’ 401(k) wtholding checks to
Put nam I nvestments (“Putnani) until the summer of 1998. At that
poi nt, Barbara Agnew instructed her to cease sending them due to
AGM s cash shortage. Wien Ms. Lundberg subsequently asked about
sending a check off, Ms. Agnew responded, “Just hold on to it
until further notice.” J.A 568. In March of 1999, a Putnam

representative contacted Ms. Lundberg to i nquire about the m ssing

contri butions. Wien she brought the issue to Ms. Agnew s
attention, she responded, “l guess I’'l|l have to deal with it now”
J.A 570-71.

Lundberg’s testinony is bolstered by that of a long tine
friend and work colleague of the Agnews, Dan Des Roches, who
realized that he had not been receiving any comm ssions for the AGM
plan. He contacted Ms. Agnew, who responded that M. Lundberg,
who had resi gned, had perhaps not taken care of it. M. Des Roches
t hen suggested that Ms. Agnew participate in a conference call
w th Putnam which she did. Ms. Agnew reached an agreenment with
Put nam wher eby she agreed to pay for the m ssed contri butions since

May 1998, approximately $27,000, and to resune making nonthly



contributions. However, she never did resune paynents, and failed
to return Putnamis calls follow ng up on the agreenent.

Also during the period before AGMs closing, one of AGMs
proj ect managers, Jack Ell enor, specifically asked M chael Aghewto
|l ook into why his 401(k) plan was not being funded. M. Agnew
responded that he “would take care of it,” although no further
contributions were made. J.A 550.

AGM s financial condition continued to worsen. By July
of 1999, it becane clear that AGM had $3.3 million outstanding on
i nvoi ces submitted through Resource’s CFM program Resour ce
attenpted to rectify this by extending a line of credit for the
roughly two-thirds of that which represented work to be perforned
in the future, whereas the renmai nder was handl ed through the CFM
pr ogram It later becane clear, however, that AGM had also
incurred in excess of $1 mllion in federal and state tax
l[iabilities. On August 6, 1999, AGMclosed its doors when it was
unable to neet its payroll

An FBI agent contacted Resource Bank upon readi ng about AGM s
collapse in the nedia, and the crimnal prosecutions ensued. The
Agnhews requested a bench trial, and on July 11, 2003, the district
court annnounced its verdicts orally from the bench. The court
found both defendants guilty of eleven counts of bank fraud, one

count each of conspiracy to enbezzle and of enbezzlenent, three



counts of noney |aundering and one count of noney | aundering
conspi racy.

The Agnews’ Presentence Report (“PSR’) provided a guideline
loss figure of $3,088,683.95 with a total offense level of 31,
which carried a range of 108 to 135 nonths inprisonnent. In
sentencing the Agnews, the district court noted, anong other
things, that the Agnews are “exceptionally devoted to their
children” and “play an extrenely inportant role intheir children’s
lives.” J.A 2493. He also noted that their case was “perhaps one
of the nost benign cases of fraud the Court has ever seen.” J.A
2490. On those and ot her grounds, on August 13, 2004, the district
court concluded that the Agnews were entitled to a significant
downward departure, to an offense level of 17, with a sentencing
range of 24 to 30 nonths. He then entered judgnent at the |ower
end of that range, sentencing the Agnews to 24 nont hs i npri sonnment,
and provi ded that they coul d serve staggered sentences (overl appi ng
by one year) to mnimze the anount of tine their children woul d be
wi t hout a parent.

The Agnews filed a notion for judgnment of acquittal in
Decenber of 2003, which the district court denied by order dated
February 3, 2004.

In md-July of 2004, the Agnews |earned that the district
j udge had been involved in a business partnership with A Russel

Kirk and Daniel Hoffler, two individuals adversely affected by



their actions. Kirk was a nenber of the Board of Directors of
Resource Bank and its third |argest shareholder. Daniel Hoffler
was President of Armada Hof fl er, one of the general contractors for
whom AGM regul arly perfornmed work. From 1983 to late 1991 or early
1992, Kirk, Hoffler and the judge (who was then in private
practice) were partners in an enterprise established to own and
operate an office buil ding.

On Septenber 1, 2004, the Agnews filed a pro se notion for a
new trial based on newy discovered evidence pursuant to Federal
Rul e of Crimnal Procedure 33. The Agnews argued that had they
known of the judge’s prior relationshipwith Kirk and Hoffl er, they
woul d not have waived their right to a jury trial and submtted to
a bench trial. They therefore sought a new trial on the ground
that their waiver was not know ng and voluntary.

The district court entered an order denying the notion on
Sept enber 3, 2004. The court concluded that the defendant’s notion
for a newtrial was not based on “newy di scovered evidence” within
t he nmeani ng of Rule 33(b). The significance of this conclusion is
that a notion for a new trial under Rule 33(b) based on newy
di scovered evidence nmust be filed within three years after the
verdict. Fed. R Cim P. 33(b). A notion for a newtrial based
on any ot her reason “nmust be filed within seven (7) days after the
verdict or finding of guilty.” 1d. Concluding that the notion was

not based on newly discovered evidence, the court held that the
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Agnew s notion for a new trial, which was filed nore than a year
after they were found guilty, was untinely.

The district judge nevertheless attached an affidavit to the
Septenber 3 order, responding to the allegations of bias and
affirmng that the facts referred to had no bearing on his verdict.
He stated that prior to the trial, he had no know edge of Resource
Bank, who owned stock in it or the conposition of its Board of
Directors. Wth respect to the business relationshipwth Kirk and
Hoffler, the judge stated that the partners in the law firmwth
which he was affiliated in the 1980's becane involved in a
partnership to construct an office building. The original
partnership consisted of sixteen nmenbers, twelve of whom were
partners in the firm and four of whom were outside “devel oping
partners.” Kirk and Hoffler were two of the devel opi ng partners.
The judge stated that to the best of his know edge, he had never
met Kirk, did not recognize the name, and had no recollection of
the partnership or involvenent with it after January of 1992.

The Agnews tinely appeal ed the denials of their notions for

judgnent of acquittal and for a new trial.

.
A
The Agnews noved for a new trial under Rule 33 based on the

fact that their jury trial wai ver was nade w t hout know edge of the
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trial judge’'s potential <conflict of interest. This notion
coll apses into a determ nation of whether the apparent conflict
mandated the judge’ s recusal. “[I]f [the facts suggesting bias]
are not sufficiently grave to require disqualification of the judge
under 28 U. S.C. 8 455 they could not qualify as circunstances
requiring the judge's Sua sponte reconfirmation of an earlier

wai ver.” Watt v. United States, 591 F.2d 260, 265 (4th Gr.

1979). Accordingly, we review the Rule 33 notion to determ ne
whet her the alleged partiality or bias rises to the | evel requiring
recusal. |If it does not, then the district judge did not err in
denying the Rule 33 notion. W review the district court’s
decision to deny the Agnew s Rule 33 notion for a new trial based

on partiality or bias for an abuse of discretion. United States v.

Wlson, 118 F.3d 228, 237 (4th Cr. 1997).

As a threshold matter, the Agnews dispute the district court’s
conclusion that their notion was not based on newy discovered
evi dence.® Having reviewed the record of this case carefully, we
conclude that the information about the district judge' s prior
relationship with Kirk and Hoffler was “newy discovered” for

pur poses of Rule 33.% The district judge, however, did not abuse

3As noted above, under the plain |anguage of Rule 33, the
nmotion would be tinely if it were based on newly discovered
evi dence, but untinmely if it were not. Fed. R Cim Pro. 33.

“We base our conclusion that the judge’'s prior relationships
should be considered “newly discovered evidence” on a careful
review of the facts of this case in |light of existing anal ogous

12



his discretion in denying the notion, because the alleged
partiality or bias does not rise to the |level requiring recusal.
“Any . . . judge . . . of the United States shall disqualify
himself in any proceeding in which his inpartiality mght
reasonably be questioned.” 28 U. S.C. § 455, In determ ning
whether a judge's inpartiality mght reasonably questioned, we

apply an objective test. United States v. Cherry, 330 F.3d 658,

665 (4th Cr. 2003). “*The inquiry is whether a reasonabl e person
would have a reasonable basis for questioning the judge's
inmpartiality, not whether the judge is in fact inpartial.”” 1d.
(quoting In re Beard, 811 F.2d 818, 827 (4th Cr. 1987)). o

course, “[a] presiding judge is not . . . required to recuse
himself sinply because of ‘unsupported, irrational or highly

t enuous speculation.”” 1d. (quoting United States v. DeTenple, 162

F.3d 279, 287 (4th Cr. 1998)). Nor nust a presiding judge “recuse
hi msel f si nply because he possesses sone tangential relationshipto
the proceedings.” Id. Such overly-cautious recusals would
inmproperly allow litigants to exercise a “negative veto” over the

assi gnnment of judges nerely by asserting the attenuated hint of

circuit precedent. See Holnes v. United States, 284 F.2d 716 (4th
Cr. 1960), in which we addressed a request for a new trial based
on evidence of an inproper comrunication by a court official to
menbers of a jury, and held that the generally applicable standard
governi ng whet her new evi dence bears upon a substantive issue of
guilt should not apply when the new evidence “bears instead upon
the integrity of the jury's verdict in the conpleted trial.” 1d.
at 720.

13



inpropriety. See DeTenple, 162 F.3d at 287. Instead, the judge

must sinply ask “whether another with know edge of all of the
ci rcunst ances m ght reasonably question the judge's inpartiality.”
Cherry, 330 F.3d at 665 (internal quotation omtted).

Conparing the facts of this case with relevant precedent
denonstrates that the district judge did not abuse his discretion

by refusing to recuse hinself in this case. In In re Beard, 811

F.2d at 828, the judge was the nei ghbor of a party in a bankruptcy
proceedi ng and had called that party “a fine nman” on the record.
W held that those facts did not provide a “reasonable basis for

guestioning the judge’'s inpartiality.” 1d. In DeTenple, the judge

in a bankruptcy fraud proceedi ng had previously represented one of
the defendant’s creditors. 162 F.3d at 287. W held that this
fact did not nandate recusal, in part because the judge's
representation of the creditor ended two years before the def endant
filed for personal bankruptcy and five years prior to defendant’s

indictment. [d. In United States v. Cole, 293 F. 3d 153, 164 (4th

Cr. 2002), we held that a trial judge did not abuse his discretion
in refusing to recuse hinself from a case in which one of the
W tnesses was the judge’s godparents’ son whom the judge had not
seen in ten years. Id. Finally, in Cherry, the judge did not
abuse his discretion by refusing to recuse hinmself from a bank
fraud trial in which the deceased victimhad provided support for

the judge’ s appointnent to the federal bench ten years before the

14



trial, and the judge had responded with a |letter of appreciation.
Cherry, 330 F.3d at 666.

As in the cases cited above, a reasonable person review ng
the facts of this case woul d not question the judge' s inpartiality.
First, the judge had no relationship with Resource Bank or Arnada
Hoffler, the two corporate entities actually injured by the Agnews’
fraud. The judge’'s relationship was instead nore attenuated
consisting of a prior partnership with Daniel Hoffler and A
Russell Kirk, individuals who had ties to Armada Hoffler and
Resource Bank, respectively.

The partnership at issue consisted of sixteen individuals:
twel ve partners in the judge' s prior lawfirmand four real estate
devel opers, including M. Hoffler and M. Kirk. The judge did not
have an active role in the partnership, which was created to
devel op an office building to house the judge s | aw firmand ot her

t enant s. In fact, the judge held less than a three percent

interest. The partnership itself had no relation to the Agnews or
the fraud coonmitted in this case. After the judge left private
practice, he sold his interest in the partnership, conpletely
divesting hinself of ownership by January 1992--over ten years
before the Agnews were indicted. It appears that the judge has had
no personal or professional contact with the partnership, Resource
Bank, Armada Hoffler, M. Kirk, or M. Hoffler in nore than a

decade.
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In short, over ten years ago, the judge had a |l ess than three
percent interest in a partnership with two individuals who were
|ater affiliated with corporate entities injured by the Agnews.
A reasonabl e person, with know edge of these relevant facts, would
not reasonably question the judge' s inpartiality in this case. On
these facts, we conclude that the judge did not abuse his

di scretion in denying the Agnews’ Rule 33 notion for a newtrial.?®

B
W now turn to the Agnews’ claimthat the judgenent was not
based on sufficient evidence. Wen a notion for judgnent of
acquittal is based on insufficiency of the evidence, the verdict
must be sustained if there is substantial evidence, taking the view

nost favorable to the Governnent, to support it. See d asser V.

United States, 315 U S. 60, 80 (1942). Substantial evidence is

defined as “that evidence which ‘a reasonable finder of fact could
accept as adequate and sufficient to support a conclusion of a

defendant’s guilt beyond a reasonable doubt.’”” United States v.

Newsone, 322 F.3d 328, 333 (4th G r. 2003) (quoting United States

*Furthernmore, while not dispositive, any allegations of
judicial bias against the Agnews are belied by the fact that the
judge was, by any objective neasure, quite lenient toward the
Agnews during the trial and the sentencing proceedi ngs. He inposed
their sentence at the low end of the sentencing range, reduced
their sentence by an estimted 75 percent, allowed themto stagger
their sentences so that one parent would remain free to take care
of their children, and acquitted themon 4 counts.
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v. Burgos, 94 F.3d 849, 862 (4th Cr. 1996) (en banc)). This Court
“must consider circunstantial as well as direct evidence, and al | ow
t he governnent the benefit of all reasonable inferences fromthe

facts proven to those sought to be established.” United States v.

Tresvant, 677 F.2d 1018, 1021 (4th Cr. 1982). The Court does not
review the credibility of witnesses, and it nust assume that the
finder of fact resolved all evidentiary contradictions in the

Governnent’'s favor. United States v. WIlson, 115 F.3d 1185, 1190

(4th Gr. 1997). A defendant challenging the sufficiency of the

evi dence faces a heavy burden. See United States v. Beidler, 110

F.3d 1064, 1067 (4th cir. 1997). “[A]n appellate court’s reversal
of a conviction on grounds of insufficient evidence should be
‘confined to cases where the prosecution’s failure is clear.’”

United States v. Jones, 735 F.2d 785, 791 (4th Cir. 1984) (quoting

Burks v. United States, 437 U.S. 1, 17 (1978)).

1
The Agnews chal |l enge the bank fraud convictions on the basis
that Resource inplicitly acquiesced in their conduct by accepting
invoices it knewdid not reflect work perforned. They contend t hey
did not deceive Resource because the subm ssion of such invoices
was an accepted course of dealing under the CFM program
However, this argunment provides little aid to the Agnews. In

order to prove a violation of 18 U.S.C. 8§ 1344(1), the government
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must denonstrate that the accused executed a schene to defraud a
federally insured or chartered bank and that the accused did so

knowi ngly. United States v. Brandon, 298 F.3d 307, 311 (4th Cr

2002). The CFM docunents nake clear that paynment is authorized
only upon the subm ssion of a valid invoice. Cenerally, it is
sufficient for fraud to denonstrate a defendant’s know edge that

the invoice does not qualify for paynent. Cf. Cofacredit, S. A V.

W ndsor Plunbing Supply Co., 187 F.3d 229, 238-41 (2d Cir. 1999)

(finding that <contractor’s representation of a conditional
consignnment as invoice for firm sales in an effort to obtain
paynment from a factor sufficient to denonstrate fraudul ent
m srepresentation). That condition is net here. Further, the
Agnews have shown no aut horization, either oral or witten, to seek
paynent on invoices for work not performed; rather, they rely on
t he fact t hat their i ncreasingly brazen series of
m srepresentati ons passed w thout notice.

CGenerally, for a course of performance to denonstrate nutua
assent to a nodification, it must be “unequivocally referable” to
the nodification, and for conduct to anpbunt to a waiver or
estoppel, it “nust not otherw se be conpatible with the agreenent
as witten;” rather, “the conduct of the parties [nmust] evidence []
an indisputable nutual departure from the witten agreenent.”

Dal | as Aerospace, Inc. v. S Ar Corp., 352 F.3d 775, 783 (2d Cir.

2003) (discussing New York law) (internal quotations omtted).
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Here, however, the conduct on which the Agnews relies does not rise
to this level, as Resource did begin to question their invoices
when an audit revealed their fraud. Utimtely, the fact that the
Aghews were able to get away with submtting facially fraudul ent
invoices (including sone that were certified for work that,
according to the invoice, would not be conpleted for fifteen to
thirty days in the future) does not absolve themfrom engaging in
that practice in the first place. I ndeed, had they not, it is
unlikely that the loss attributable to their fraud woul d have been
so large. Thus, the bank convictions are anply supported by the

evi dence.

2.

The Agnews further challenge their convictions for enbezzling
401(k) funds. They assert that there is no evidence that M. Agnew
had any involvenment in failing to remt or inproperly wthhol ding
paynments from the 401(k) plan. Further, they argue that the
evi dence supporting Barbara Agnew s conviction is legally
insufficient, as her testinony contradicts that of Lundberg, who
m ght be notivated to lie. The record belies both assertions.

The evidence clearly and unanbi guously denonstrates that AGMV
was in dire financial straits in 1997, when it owed $2 million to
vendors. The evidence is also conpelling that the Agnews ran their

business jointly. Two witnesses specifically testified that the
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Agnews jointly decided who got paid and who did not, and that both
spouses participated in that process. There is also testinony from
one of AGM s project managers to the effect that M chael Agnew knew
that AGM was not funding the 401(k) plan, prom sed to take care of
it, and did not.

The evi dence agai nst Barbara Agnew is stronger. Although she
attenpts to blane the failure to make paynents on Lundberg’'s

“di sorgani zation,” there is anple reason to discredit Ms. Agnew s
testi nony. A witness other than Lundberg testified as to the
conference call between Ms. Agnew and Putnam in which the Agnew s
failure to fund the 401(k) plan was di scussed, and during whi ch she
prom sed to make full paynent on the underfunded portion of the
plan and to start making regul ar paynments again. After that, Ms.
Agnew failed to respond to contacts regarding the repeated failure
to remt paynent.

Wil e the Agnews insist that there was no intent to defraud,
the anbit of 18 U S.C. 8 664 “includes a taking or appropriation

that is wunauthorized, if acconplished with specific crimnal

intent.” United States v. Wsenman, 274 F.3d 1235, 1240 (9th Gr.

2001) (internal quotations omtted). Significantly, while “the
def endant nust knowingly act wongfully to deprive another of
property, there is no requirenment that the defendant al so know his
conduct was illegal.” Id. (internal quotations omtted).

Moreover, once the trier of fact has nade a «credibility
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determ nation, that decision cannot be revisited on appeal, even

after a bench trial. United States v. Roner, 148 F.3d 359, 364

(4th Gr. 1998); United States v. Bales, 813 F.2d 1289, 1293 (4th

Cir. 1987). Reviewing the evidence, there is no nerit to the the
Agnews’ challenge to the adequacy of evidence as to w thhol ding

AGM s nmandatory contributions fromits enployees’ 401(k) plan.

L.

In conclusion, the district court did not err in denying the
Agnews’ notion for a newtrial based upon newy di scovered evi dence
of judicial bias, and their notion for a judgnment of acquittal
Accordingly, the convictions are

AFFI RVED
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